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THE DISQUALIFICATION OF MINISTERS IN STATE 
CONSTITUTIONS 

By E. G. Swem 

As a step toward the separation of the church and state in 
Virginia, the convention which met in Richmond, on July 17, 
1775, adopted, in the "Ordinance for regulating the election of 
delegates," a clause disqualifying all clergymen of the Church 
of England, and all dissenting ministers or teachers from election 
as delegates, or sitting and voting in convention. 1 In the con- 
vention of May, 1776, which adopted a permanent constitution, 
the substance of this clause was embodied in the constitution. 
All those holding lucrative offices, and all ministers of the gospel 
of every denomination were declared incapable of being elected 
members of either house of assembly, or the privy council. 2 Un- 
fortunately, we have no report of the debates on this or any other 
subject in the convention, except as briefly mentioned in the 
journal. It will be observed that this disqualification applied not 
only to clergymen of the Church of England, but to members of 
every denomination. It is not fair to assume that this was in- 
serted from fear of the ministers of the established church only. 
There was as much danger from religious interference in the new 
government by over-zealous Baptist and Presbyterian ministers, 
who might get in the assembly, as from the others. The clause, 
because of its including ministers of all churches, must have re- 
ceived the support of all factions in the convention. 

*9 Hening, 57. 

2 9 Hening 117, Aritcle XIII. 
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Thomas Jefferson had been duly elected a delegate to this con- 
vention from Albemarle. He was, at the same time, a delegate 
to the continental congress, and was present in Philadelphia during 
the whole session of the Virginia convention. While there he 
drafted a constitution for Virginia, which he sent to the president 
of the convention, Edmund Pendleton, hoping that it might be 
fully discussed. It arrived too late, however, and a part of it only, 
the preamble, was used. In this plan, Jefferson omitted all refer- 
ence to the incapacitation of clergymen. In 1783, being much 
dissatisfied with the constitution of 1776 as a whole, he drew up 
another plan which he hoped that the state would adopt. In this, 
he included the clause of the 1776 constitution relative to clergy- 
men. In a letter to Jeremiah Moor, August, 1800, he says : 3 "In 
the scheme of constitution for Virginia which I prepared in 1783, 
I observe an abridgment of the right of being elected, which after 
17 years more of experience and reflection, I do not approve. It is 
the incapacitation of a clergyman from being elected. The clergy, 
by getting themselves established by law, and ingrafted into the 
machine of government, have been a very formidable engine 
against the civil and religious rights of man. They are still so in 
many countries, and even in some of the U. S. Even in 1783 we 
doubted the stability of our recent measure for reducing them to 
the footing of other useful callings. It now appears that our 
means were effectual. The clergy here seem to have relinquished 
all pretensions to privilege, and to stand on a footing with law- 
yers, physicians, etc. They ought, therefore, to possess the same 
right." 

Before the revolution, it was the custom of the House of 
Burgesses to refuse membership to any clergyman, who might 
have been elected. No law, however, was passed, which related 
to the subject. In 1653 Rev. Robert Bracewell was refused a 
seat. "It is ordered by this present grand assembly, that Mr. 
Robert Bracewell, clarke, be suspended, and is not in a capacitie 
of serving as a burgess, since it is unpresidentiall, and may pro- 
duce bad consequence." 4 Another case, half a century later, was 



3 7 Ford's Jefferson, 454. 
* 1 Hening, 378. 
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that of Rev. John Waugh, of Stafford, who was elected a member 
of the assembly of 1699. In considering the case, the house de- 
clared that as he was a clergyman, he was disabled for serving 
as a burgess. 5 But in the council, clergymen were allowed as 
members. An examination of the list of councillors in Stanard's 
Colonial Register reveals that five of those who had been ad- 
mitted to holy orders were seated, at different times in the council : 
Rev. William Dawson, Rev. William Robinson, Rev. Thomas 
Dawson, Rev. John Camm, and Rev. James Blair. These men, 
naturally, exerted their influence in behalf of the church and their 
calling. Each one of these served as the Commissary of the 
Bishop of London. The appointment of Commissary carried with 
it the right to a seat in the Council. 

The first minister to whom the disqualifying clause was ap- 
plied, after 1776, was John Corbley, of Monongalia, who was re- 
turned to serve in the House of Delegates, when it met in October, 
1777. On being objected to, on the ground that he was a minister, 
he was heard in his place upon the matter, and confessed himself 
to be a minister of the gospel, but alleged that he received no 
stipend or gratuity for performing that function. The fact of 
receiving no stipend had no effect upon the house, for it was 
resolved that he could not serve. 6 The next case was that of 
Isaac Avery, of Northampton, whose eligibility was doubted in the 
session of May, 1778. 7 The report was not made till the October 
session, when it was declared that he was not a minister of the 
Church of England, and therefore eligible 8 In the House of Dele- 
gates of 1826-27, Mr. Humphrey Billups, of Mathews, was a duly 
elected member. Objection was made to him by the committee on 
the ground that he was a deacon in the Methodist Church, and 
that he had preached, and that, though he was not qualified by his 
church to administer the ordinance of the Lord's Supper, yet that 
he was a minister within the meaning of the constitution, and 
therefore unable to serve in the House. The House accepted this 

5 Journals of House, 1695-1702, ed. by H. R. Mcllwaine, p. 140. 

6 House Journal, November I, 1777. 

7 House Journal, May, 1778, p. 30. 

8 House Journal, October 1778, p. 45. 
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view, and he was suspended. The committee report on this case, 
which appears in the House journal of Feb. i, 1827, is a concise 
statement of the reasons, believed by the committee to have led 
to the adoption of the disqualification clause in 1776. Mr. Billups 
was elected again for the session of 1829-30. There was another 
investigation of his case by the committee, and another adverse 
report. Mr. Billups had not for some time, previous to his elec- 
tion, acted as a minister in his church, but as he still retained his 
parchment license, he was still a minister within the meaning of 
the constitution. 9 The ministerial clause was allowed to remain in 
the Virginia constitutions of 1829-30, 1850-51, and 1861. The 
convention of 1867-68 discussed it, and decided in favor of its 
omission. 10 

Virginia was not alone in her fear of the political influence of 
the church through its ministers. The New York constitution of 
1777 contains the most drastic clause on the subject: "And 
whereas the ministers of the gospel are, by their profession, dedi- 
cated to the service of God and the care of souls, and ought not 
to be diverted from the great duties of their function; therefore, 
no minister of the gospel, or priest of any denomination whatso- 
ever, shall at any time hereafter, under any pretense or descrip- 
tion whatever, be eligible to, or capable of holding any civil or 
military office within this state." " This was also in the constitu- 
tion of 1821, 12 and remained in force till the adoption of the con- 
stitution of 1846, which omitted it. The other states which 
adopted a clause almost identical to that of the New York con- 
stitution of 1777 were South Carolin, in 1778, 1790 and 1865 ; 13 
Tennessee in 1796, 1834, 1870 ;" Mississippi in 1817; 15 Texas 



9 House Journal, January 8, 1830. 

10 Virginia Debates, 1867-68, p. 459, et seq. 

11 N. Y. Constitution, 1777, Art. 39. 

12 N. Y. Constitution, 1821, Art. 7, Sec. 4. 

13 S. C. Constitution, 1778, Art. 21 ; 1790, Art. 1, Sec. 23 ; 1865, Art. 1, 
Sec. 30. 

1 4 Tenn. Constitution, 1796, Art. 8, Sec. 1 ; 1834, Art. 9, Sec. I ; 1870, 
Art. 8, Sec. 1. 

15 Miss. Constitution, 1817, Art. 6, Sec. 7. 
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in 1866. 18 In all these the real purpose of preventing the church 
from gaining even a semblance of political power is veiled in the 
solicitude that ministers may not be diverted from the great duties 
of their calling. The constitutions of a few other states have con- 
tained a disqualifying clause: Delaware, in 1776, 1792, 1831 ; 1T 
North Carolina, 1776 ; 18 Missouri, 1820 ; 19 Georgia, 1776 ; 20 
Florida, 1838 ; 21 Louisiana, 1812, 1846, 1864 ; 22 Kentucky, 1792, 
1799, 1850 ; 23 Maryland, 1776, 1851, 1867. 24 Of these, Maryland 
and Tennessee still retain the clause. The debates on this ques- 
tion, in some of the conventions, and in one so recent as the Ken- 
tucky convention of 1890, show a determined opposition to the 
omission of the clause. 25 In speaking in behalf of the ministers, 
Mr. Purnell, a member of the Maryland convention of 1864, cited 
a number of prominent members of congress, who had been 
ministers. 26 In each of these conventions, there was a clergyman 
member. This was true also in the Virginia convention of 
1829-30, Alexander Campbell, of Brooke, the founder of the 
church now known as the Disciples of Christ, being a member and 
taking active part in the debates. 

In England the question was not finally settled until 1801. 
In that year some doubt was raised by the election of Rev. J. 
Home Tooke, for the borough of Old Sarum. A committee 
made an exhaustive report, showing that at times ministers had 



16 Tex. Constitution, 1866, Art. 3, Sec. 26. 

17 Delaware Constitution, 1776, Art. 29; 1792, Art. 8, Sec. 9; 1831, Art. 
7, Sec. 8. 

18 N. C. Constitution, 1776, Art. 31. 

19 Missouri Constitution, 1820, Art. 3, Sec. 13. 

20 Georgia Constitution, 1777, Art. 72. 

21 Florida Constitution, 1838, Art. 6, Sec. 10. 

22 Louisiana Constitution, 1812, Art. 2, Sec. 22 ; 1845, Title 2, Sec. 29 ; 
1864, Title 3, Art. 36. 

23 Kentucky Constitution, 1792, Art. 1, Sec. 24; 1799, Art. 3, Sec. 7; 
1850, Art. 3, Sec. 6. 

24 Maryland Constitution, 1776, Art. 37; 1851, Art. 3, Sec. 11; 1867, 
Art. 3, Sec. 11. 

25 Kentucky Convention Debates, 1890, pp. 3849-3856. 

26 Maryland Convention Debates, 1864, pp. 790-796. 
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been refused seats in the House of Commons, and at other times, 
had been accepted. 27 As late as 1785, Edward Rushworth, though 
being at the time of his election, a clerk in holy orders, was de- 
clared duly elected for the borough of Newport in Isle of Wight. 
Due to the fact that the custom was unsettled, Mr. Tooke was al- 
lowed to keep his seat, but a law was passed determining the 
matter for the future, by refusing ministers of the Established 
Church, and of the Church of Scotland, membership in the 
House. 28 In 1829, the clergy of the Roman Catholic Church were 
added. 29 The clerical disabilities act of 1890 makes it possible 
for the clergy of the Church of England, whether priests or 
deacons, to divest themselves of their orders, and thereby free 
themselves of this disqualification. 30 

The history of this clause in the different state constitutions is 
an admirable example of the persistency of a constitutional 
fetich. There were excellent reasons for fearing the political 
power of clergymen at the time of the revolution and a few years 
thereafter. But so early as 1800 Jefferson had seen that the 
American clergy of all churches had absorbed democratic prin- 
ciples, and that there was no further need of discrimination. 
Whatever the necessity may be for such a law in England, where 
there is an Established Church, there is none in the United States 
to-day. The retention of this disqualification in two constitutions 
at this time, and the difficulty with which it was eliminated in 
others, constitute a striking example of our inertia touching ideas 
once crystallized in a constitution. 



27 Reports from Committees of the House of Commons. Reprinted 
by order of the House, v. 14, 1793-1802, pp. 150-163. See also 35 Parlia- 
mentary History, 1349. 

2S 41 George III, c. 63. 

20 10 George IV, c. 7, sec. 9. 

30 33 and 34 Vict., c. 91. 



